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1991 (START Treaty), and in so doing pro-
vided an example of a responsible national
approach to nonproliferation;

Whereas the people of Kazakhstan, under
the leadership of Nursultan Nazarbayev, are
providing unconditional and firm support in
the ongoing allied campaign in Afghanistan
by allowing coalition forces to use the air
space of Kazakhstan and the largest airport
in Almaty, Kazakhstan;

Whereas Kazakhstan is taking an active
part in rehabilitating Iraq and is the only
country in the region of Central Asia to send
a military contingent of combat engineers
who in a few months have neutralized more
than 300,000 explosive devices in Iraq, there-
by saving thousands of lives;

Whereas, within the framework of growing
military cooperation, the United States and
Kazakhstan signed an Article 98 Agreement
relating to the International Criminal Court;

Whereas the increasing significance of
Kazakhstan to United States foreign policy
has resulted in the creation of the United
States-Kazakhstan Interparliamentary
Friendship Group, which is designed to
strengthen relations of strategic partnership
between the two countries; and

Whereas Kazakhstan is an important
friend and strategic ally of the United
States: Now, therefore, be it

Resolved by the Senate (the House of Rep-
resentatives concurring), That Congress—

(1) congratulates the people and Govern-
ment of the Republic of Kazakhstan on the
12th anniversary of the independence of
Kazakhstan and the establishment of diplo-
matic relations with the United States;

(2) welcomes and supports political and
economic transformations achieved Dby
Kazakhstan during its years of independence;

(3) expresses gratitude for the leadership of
Kazakhstan in establishing interreligious
dialogue to promote peace and harmony in
the world;

(4) commends Kazakhstan on toughening
measures to stop human trafficking:;

(5) recognizes the need to terminate appli-
cation to Kazakhstan of title IV of the Trade
Act of 1974 (commonly known as the ‘‘Jack-
son-Vanik Amendment’’) and extend normal
trade relations status to Kazakhstan;

(6) expresses gratitude for the support and
assistance of the people of Kazakhstan in the
antiterrorist campaign of the United States
and coalition countries and for their support
for the reconstruction of Iraq;

(7) applauds the wise decision of the leader-
ship of Kazakhstan to renounce the deploy-
ment of the nuclear weapons inherited by
the country and make the world a safer
place;

(8) calls upon the President to actively
popularize the example set by Kazakhstan in
renouncing the deployment of its nuclear
weapons with respect to United States nego-
tiations with countries that are trying to ac-
quire, develop, or deploy nuclear weapons;
and

(9) urges further strengthening of strategi-
cally important relations between
Kazakhstan and the United States on all
other issues of importance between the two
countries.

———

AMENDMENTS SUBMITTED &
PROPOSED

SA 2217. Mr. CRAIG (for Mr. FRIST) pro-
posed an amendment to the concurrent reso-
lution H. Con. Res. 339, providing for the sine
die adjournment of the first session of the
One Hundred Eighth Congress.

SA 2218. Mr. SMITH submitted an amend-
ment intended to be proposed by him to the
bill S. 1727, to authorize additional appro-
priations for the Reclamation Safety of
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Dams Act of 1978; which was ordered to lie on
the table.

SA 2219. Mr. BURNS (for himself, Mr.
WYDEN, Mr. McCAIN, and Mr. HOLLINGS) pro-
posed an amendment to the bill S. 877, to
regulate interstate commerce by imposing
limitations and penalties on the trans-
mission of unsolicited commercial electronic
mail via the Internet.

SA 2220. Mr. HOLLINGS (for himself, Ms.
COLLINS, Mr. CARPER, Mr. SPECTER, Mr. JEF-
FORDS, and Mr. LAUTENBERG) submitted an
amendment intended to be proposed by him
to the bill S. 1961, to provide for the revital-
ization and enhancement of the American
passenger and freight rail transportation
system; which was referred to the Com-
mittee on Commerce, Science, and Transpor-
tation.

SA 2221. Mr. McCONNELL (for Mr. LOTT)
proposed an amendment to the resolution S.
Res. 177, to direct the Senate Commission on
Art to select an appropriate scene com-
memorating the Great Compromise of our
forefathers establishing a bicameral Con-
gress with equal representation in the
United States Senate, to be placed in the
Senate wing of the Capitol, and to authorize
the Committees on Rules and Administra-
tion to obtain technical advice and assist-
ance in carrying out its duties.

SA 2222. Mr. McCONNELL (for Mr. LOTT)
proposed an amendment to the resolution S.
Res. 177, supra.

SA 2223. Mr. McCCONNELL (for Mr. LOTT)
proposed an amendment to the resolution S.
Res. 177, supra.

SA 2224. Ms. CANTWELL submitted an
amendment intended to be proposed by her
to the bill S. 1839, to extend the Temporary
Extended Unemployment Compensation Act
of 2002; which was referred to the Committee
on Finance.

SA 2225. Mr. LEVIN submitted an amend-
ment intended to be proposed by him to the
bill S. 1267, to amend the District of Colum-
bia Home Rule Act to provide the District of
Columbia with autonomy over its budgets,
and for other purposes; which was ordered to
lie on the table.

SA 2226. Mr. AKAKA submitted an amend-
ment intended to be proposed by him to the
bill S. 910, to ensure the continuation of non-
homeland security functions of Federal
agencies transferred to the Department of
Homeland Security; which was ordered to lie
on the table.

———
TEXT OF AMENDMENTS

SA 2217. Mr. CRAIG (for Mr. FRIST)
proposed an amendment to the concur-
rent resolution H. Con. Res. 339, pro-
viding for the sine die adjournment of
the first session of the One Hundred
Eighth Congress; as follows:

On page 1, line 2, strike ‘“That’” and all
that follows through page 3, line 3, and in-
sert:

“That when the House adjourns on any leg-
islative day from Tuesday, November 25,
2003, through the remainder of the first ses-
sion of the One Hundred Eighth Congress, on
a motion offered pursuant to this concurrent
resolution by its Majority Leader or his des-
ignee, it stand adjourned sine die, or until
such day and time as may be specified by its
Majority Leader or his designee in the mo-
tion to adjourn, or until the time of any re-
assembly pursuant to section 2 of this con-
current resolution, whichever occurs first;
that when the Senate recesses or adjourns at
the close of business on any day from Mon-
day, November 24, 2003, through the remain-
der of the first session of the One Hundred
Eighth Congress, on a motion offered by its
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Majority Leader or his designee, it stand ad-
journed sine die, or stand recessed or ad-
journed until such day and time as may be
specified by its Majority Leader or his des-
ignee in the motion to recess or adjourn, or
until the time of any reassembly pursuant to
section 2 of this concurrent resolution,
whichever occurs first”.

SA 2218. Mr. SMITH submitted an
amendment intended to be proposed by
him to the bill S. 1727, to authorize ad-
ditional appropriations for the Rec-
lamation Safety of Dams Act of 1978;
which was ordered to lie on the table;
as follows:

At the end of the bill, insert:

“SECTION 2. PARTICIPATION BY PROJECT BENE-
FICIARIES.

‘(1) Section 2 of the Reclamation Safety of
Dams Act of 1978 (43 U.S.C. 506) is amended
by adding at the end the following:

‘(b) Upon identifying a Bureau of Reclama-
tion facility for modification, the Secretary
shall notify in writing every project con-
tractor, irrigation district, drainage district,
water conservation or conservancy district,
or similar special purpose political subdivi-
sion or multi-agency authority (hereafter re-
ferred to as ‘‘project beneficiaries’’) that has
a contract for repayment, water service, op-
eration, or maintenance for or from that fa-
cility. The Secretary’s communication shall:

‘(1) explain why the facility has been iden-
tified for possible modification;

‘(2) summarize the administrative and
statutory requirements to which Reclama-
tion must adhere in the planning, design,
value-engineering review, procurement, con-
struction, and management of the modifica-
tion; and

‘(3) invite the project beneficiaries to par-
ticipate with the Bureau of Reclamation in
the planning, design, value-engineering re-
view, cost containment, procurement, con-
struction and management (hereafter re-
ferred to as ‘‘joint oversight’’) of the modi-
fication.

‘(c) Each project beneficiary must notify
the Bureau, in writing, within 30 days of its
receipt of the Secretary’s letter, as to its in-
tent to participate in the joint oversight of
the modification.

‘(d) If a project beneficiary elects to par-
ticipate in the joint oversight of the modi-
fication, the Secretary, acting through the
Commissioner of Reclamation, shall enter
into an agreement with project beneficiaries
for the joint oversight of the modification.
Reasonable costs incurred by the project
beneficiaries resulting from participation in
the joint oversight of the modification shall
be credited toward repayment of the reim-
bursable costs under this Act.

‘(e) Prior to submitting the modification
reports required in section 5, the Secretary
shall consider, and where appropriate imple-
ment, alternatives recommended by any
project beneficiary that has chosen to par-
ticipate in the joint oversight of the modi-
fication (hereafter referred to as ‘partici-
pating project beneficiary’’). Within 30 days
after receiving such recommendations, the
Secretary shall provide to the participating
project beneficiaries a written response de-
tailing proposed actions to address the rec-
ommendations. The Secretary’s response to
the participating project beneficiaries shall
be included in the modification reports re-
quired by section 5.’

‘“(2) Section 4 of the Reclamation Safety of
Dams Act of 1978 (43 U.S.C. 508) is amended
by adding at the end:

‘(e) During the construction phase of the
modification, the Secretary shall consider
and, where appropriate, implement alter-
natives recommended by participating
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project beneficiaries concerning cost-con-
tainment measures and construction man-
agement techniques needed to carry out such
modification. The Secretary shall keep all
project beneficiaries, regardless of whether
they have elected to participate in joint
oversight, regularly informed of the costs
and status of such modification.””

SA 2219. Mr. BURNS (for himself, Mr.
WYDEN, Mr. McCAIN, and Mr. HOLLINGS)
proposed an amendment to the bill S.
877, to regulate interstate commerce by
imposing limitations and penalties on
the transmission of unsolicited com-
mercial electronic mail via the Inter-
net; as follows:

In lieu of the matter proposed to be in-
serted, insert the following:

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘Controlling
the Assault of Non-Solicited Pornography
and Marketing Act of 2003°, or the ‘‘CAN-
SPAM Act of 2003.

SEC. 2. CONGRESSIONAL FINDINGS AND POLICY.

(a) FINDINGS.—The Congress finds the fol-
lowing:

(1) Electronic mail has become an ex-
tremely important and popular means of
communication, relied on by millions of
Americans on a daily basis for personal and
commercial purposes. Its low cost and global
reach make it extremely convenient and effi-
cient, and offer unique opportunities for the
development and growth of frictionless com-
merce.

(2) The convenience and efficiency of elec-
tronic mail are threatened by the extremely
rapid growth in the volume of unsolicited
commercial electronic mail. Unsolicited
commercial electronic mail is currently esti-
mated to account for over half of all elec-
tronic mail traffic, up from an estimated 7
percent in 2001, and the volume continues to
rise. Most of these messages are fraudulent
or deceptive in one or more respects.

(3) The receipt of unsolicited commercial
electronic mail may result in costs to recipi-
ents who cannot refuse to accept such mail
and who incur costs for the storage of such
mail, or for the time spent accessing, review-
ing, and discarding such mail, or for both.

(4) The receipt of a large number of un-
wanted messages also decreases the conven-
ience of electronic mail and creates a risk
that wanted electronic mail messages, both
commercial and noncommercial, will be lost,
overlooked, or discarded amidst the larger
volume of unwanted messages, thus reducing
the reliability and usefulness of electronic
mail to the recipient.

(5) Some commercial electronic mail con-
tains material that many recipients may
consider vulgar or pornographic in nature.

(6) The growth in unsolicited commercial
electronic mail imposes significant mone-
tary costs on providers of Internet access
services, businesses, and educational and
nonprofit institutions that carry and receive
such mail, as there is a finite volume of mail
that such providers, businesses, and institu-
tions can handle without further investment
in infrastructure.

(7) Many senders of unsolicited commercial
electronic mail purposefully disguise the
source of such mail.

(8) Many senders of unsolicited commercial
electronic mail purposefully include mis-
leading information in the message’s subject
lines in order to induce the recipients to
view the messages.

(9) While some senders of commercial elec-
tronic mail messages provide simple and re-
liable ways for recipients to reject (or ‘‘opt-
out” of) receipt of commercial electronic
mail from such senders in the future, other
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senders provide no such ‘‘opt-out’” mecha-
nism, or refuse to honor the requests of re-
cipients not to receive electronic mail from
such senders in the future, or both.

(10) Many senders of bulk unsolicited com-
mercial electronic mail use computer pro-
grams to gather large numbers of electronic
mail addresses on an automated basis from
Internet websites or online services where
users must post their addresses in order to
make full use of the website or service.

(11) Many States have enacted legislation
intended to regulate or reduce unsolicited
commercial electronic mail, but these stat-
utes impose different standards and require-
ments. As a result, they do not appear to
have been successful in addressing the prob-
lems associated with unsolicited commercial
electronic mail, in part because, since an
electronic mail address does not specify a ge-
ographic location, it can be extremely dif-
ficult for law-abiding businesses to know
with which of these disparate statutes they
are required to comply.

(12) The problems associated with the rapid
growth and abuse of unsolicited commercial
electronic mail cannot be solved by Federal
legislation alone. The development and adop-
tion of technological approaches and the pur-
suit of cooperative efforts with other coun-
tries will be necessary as well.

(b) CONGRESSIONAL DETERMINATION OF PUB-
LIC PoLICY.—On the basis of the findings in
subsection (a), the Congress determines
that—

(1) there is a substantial government inter-
est in regulation of commercial electronic
mail on a nationwide basis;

(2) senders of commercial electronic mail
should not mislead recipients as to the
source or content of such mail; and

(3) recipients of commercial electronic
mail have a right to decline to receive addi-
tional commercial electronic mail from the
same source.

SEC. 3. DEFINITIONS.

In this Act:

(1) AFFIRMATIVE CONSENT.—The term ‘‘af-
firmative consent’’, when used with respect
to a commercial electronic mail message,
means that—

(A) the recipient expressly consented to re-
ceive the message, either in response to a
clear and conspicuous request for such con-
sent or at the recipient’s own initiative; and

(B) if the message is from a party other
than the party to which the recipient com-
municated such consent, the recipient was
given clear and conspicuous notice at the
time the consent was communicated that the
recipient’s electronic mail address could be
transferred to such other party for the pur-
pose of initiating commercial electronic
mail messages.

(2) COMMERCIAL ELECTRONIC MAIL MES-
SAGE.—

(A) IN GENERAL.—The term ‘‘commercial
electronic mail message’” means any elec-
tronic mail message the primary purpose of
which is the commercial advertisement or
promotion of a commercial product or serv-
ice (including content on an Internet website
operated for a commercial purpose).

(B) TRANSACTIONAL OR RELATIONSHIP MES-
SAGES.—The term ‘‘commercial electronic
mail message’ does not include a trans-
actional or relationship message.

(C) REGULATIONS REGARDING PRIMARY PUR-
POSE.—Not later than 12 months after the
date of the enactment of this Act, the Com-
mission shall issue regulations pursuant to
section 13 defining the relevant criteria to
facilitate the determination of the primary
purpose of an electronic mail message.

(D) REFERENCE TO COMPANY OR WEBSITE.—
The inclusion of a reference to a commercial
entity or a link to the website of a commer-
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cial entity in an electronic mail message
does not, by itself, cause such message to be
treated as a commercial electronic mail mes-
sage for purposes of this Act if the contents
or circumstances of the message indicate a
primary purpose other than commercial ad-
vertisement or promotion of a commercial
product or service.

(3) COMMISSION.—The term ‘‘Commission’’
means the Federal Trade Commission.

(4) DOMAIN NAME.—The term ‘‘domain
name’ means any alphanumeric designation
which is registered with or assigned by any
domain name registrar, domain name reg-
istry, or other domain name registration au-
thority as part of an electronic address on
the Internet.

() ELECTRONIC MAIL ADDRESS.—The term
‘“‘electronic mail address’” means a destina-
tion, commonly expressed as a string of
characters, consisting of a unique user name
or mailbox (commonly referred to as the
“local part’’) and a reference to an Internet
domain (commonly referred to as the ‘‘do-
main part’’), whether or not displayed, to
which an electronic mail message can be
sent or delivered.

(6) ELECTRONIC MAIL MESSAGE.—The term
‘“‘electronic mail message’ means a message
sent to a unique electronic mail address.

(7) FTC AcT.—The term “FTC Act’” means
the Federal Trade Commission Act (15 U.S.C.
41 et seq.).

(8) HEADER INFORMATION.—The term ‘‘head-
er information” means the source, destina-
tion, and routing information attached to an
electronic mail message, including the origi-
nating domain name and originating elec-
tronic mail address, and any other informa-
tion that appears in the line identifying, or
purporting to identify, a person initiating
the message.

(9) INITIATE.—The term ‘‘initiate’’, when
used with respect to a commercial electronic
mail message, means to originate or trans-
mit such message or to procure the origina-
tion or transmission of such message, but
shall not include actions that constitute rou-
tine conveyance of such message. For pur-
poses of this paragraph, more than 1 person
may be considered to have initiated a mes-
sage.

(10) INTERNET.—The term ‘‘Internet’” has
the meaning given that term in the Internet
Tax Freedom Act (47 U.S.C. 151 nt).

(11) INTERNET ACCESS SERVICE.—The term
“Internet access service” has the meaning
given that term in section 231(e)(4) of the
Communications Act of 1934 (47 U.S.C.
231(e)(4)).

(12) PROCURE.—The term ‘‘procure’, when
used with respect to the initiation of a com-
mercial electronic mail message, means in-
tentionally to pay or provide other consider-
ation to, or induce, another person to ini-
tiate such a message on one’s behalf.

(13) PROTECTED COMPUTER.—The term ‘‘pro-
tected computer” has the meaning given
that term in section 1030(e)(2)(B) of title 18,
United States Code.

(14) RECIPIENT.—The term ‘‘recipient’,
when used with respect to a commercial
electronic mail message, means an author-
ized user of the electronic mail address to
which the message was sent or delivered. If a
recipient of a commercial electronic mail
message has 1 or more electronic mail ad-
dresses in addition to the address to which
the message was sent or delivered, the recipi-
ent shall be treated as a separate recipient
with respect to each such address. If an elec-
tronic mail address is reassigned to a new
user, the new user shall not be treated as a
recipient of any commercial electronic mail
message sent or delivered to that address be-
fore it was reassigned.

(15) ROUTINE CONVEYANCE.—The term ‘‘rou-
tine conveyance’’” means the transmission,
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routing, relaying, handling, or storing,
through an automatic technical process, of
an electronic mail message for which an-
other person has identified the recipients or
provided the recipient addresses.

(16) SENDER.—

(A) IN GENERAL.—Except as provided in
subparagraph (B), the term ‘‘sender’, when
used with respect to a commercial electronic
mail message, means a person who initiates
such a message and whose product, service,
or Internet web site is advertised or pro-
moted by the message.

(B) SEPARATE LINES OF BUSINESS OR DIVI-
SIONS.—If an entity operates through sepa-
rate lines of business or divisions and holds
itself out to the recipient throughout the
message as that particular line of business or
division rather than as the entity of which
such line of business or division is a part,
then the line of business or the division shall
be treated as the sender of such message for
purposes of this Act.

(17) TRANSACTIONAL OR RELATIONSHIP MES-
SAGE.—

(A) IN GENERAL.—The term ‘‘transactional
or relationship message’” means an elec-
tronic mail message the primary purpose of
which is—

(i) to facilitate, complete, or confirm a
commercial transaction that the recipient
has previously agreed to enter into with the
sender;

(ii) to provide warranty information, prod-
uct recall information, or safety or security
information with respect to a commercial
product or service used or purchased by the
recipient;

(iii) to provide—

(I) notification concerning a change in the
terms or features of;

(IT) notification of a change in the recipi-
ent’s standing or status with respect to; or

(ITI) at regular periodic intervals, account
balance information or other type of account
statement with respect to,

a subscription, membership, account, loan,
or comparable ongoing commercial relation-
ship involving the ongoing purchase or use
by the recipient of products or services of-
fered by the sender;

(iv) to provide information directly related
to an employment relationship or related
benefit plan in which the recipient is cur-
rently involved, participating, or enrolled; or

(v) to deliver goods or services, including
product updates or upgrades, that the recipi-
ent is entitled to receive under the terms of
a transaction that the recipient has pre-
viously agreed to enter into with the sender.

(B) MODIFICATION OF DEFINITION.—The Com-
mission by regulation pursuant to section 13
may modify the definition in subparagraph
(A) to expand or contract the categories of
messages that are treated as transactional
or relationship messages for purposes of this
Act to the extent that such modification is
necessary to accommodate changes in elec-
tronic mail technology or practices and ac-
complish the purposes of this Act.

SEC. 4. PROHIBITION AGAINST PREDATORY AND
ABUSIVE COMMERCIAL E-MAIL.

(a) OFFENSE.—

(1) IN GENERAL.—Chapter 47 of title 18,
United States Code, is amended by adding at
the end the following new section:

“§1037. Fraud and related activity in connec-
tion with electronic mail

‘‘(a) IN GENERAL.—Whoever, in or affecting
interstate or foreign commerce, knowingly—

‘(1) accesses a protected computer without
authorization, and intentionally initiates
the transmission of multiple commercial
electronic mail messages from or through
such computer,

‘“(2) uses a protected computer to relay or
retransmit multiple commercial electronic

CONGRESSIONAL RECORD — SENATE

mail messages, with the intent to deceive or
mislead recipients, or any Internet access
service, as to the origin of such messages,

‘“(3) materially falsifies header information
in multiple commercial electronic mail mes-
sages and intentionally initiates the trans-
mission of such messages,

‘“(4) registers, using information that ma-
terially falsifies the identity of the actual
registrant, for 5 or more electronic mail ac-
counts or online user accounts or 2 or more
domain names, and intentionally initiates
the transmission of multiple commercial
electronic mail messages from any combina-
tion of such accounts or domain names, or

‘“(5) falsely represents oneself to be the
registrant or the legitimate successor in in-
terest to the registrant of 5 or more Internet
Protocol addresses, and intentionally initi-
ates the transmission of multiple commer-
cial electronic mail messages from such ad-
dresses,
or conspires to do so, shall be punished as
provided in subsection (b).

‘“(b) PENALTIES.—The punishment for an
offense under subsection (a) is—

(1) a fine under this title, imprisonment
for not more than 5 years, or both, if—

‘“(A) the offense is committed in further-
ance of any felony under the laws of the
United States or of any State; or

‘(B) the defendant has previously been
convicted under this section or section 1030,
or under the law of any State for conduct in-
volving the transmission of multiple com-
mercial electronic mail messages or unau-
thorized access to a computer system;

‘(2) a fine under this title, imprisonment
for not more than 3 years, or both, if—

‘“(A) the offense is an offense under sub-
section (a)(1);

‘(B) the offense is an offense under sub-
section (a)(4) and involved 20 or more fal-
sified electronic mail or online user account
registrations, or 10 or more falsified domain
name registrations;

“(C) the volume of electronic mail mes-
sages transmitted in furtherance of the of-
fense exceeded 2,500 during any 24-hour pe-
riod, 25,000 during any 30-day period, or
250,000 during any 1-year period;

‘(D) the offense caused loss to 1 or more
persons aggregating $5,000 or more in value
during any 1-year period;

‘“(E) as a result of the offense any indi-
vidual committing the offense obtained any-
thing of value aggregating $5,000 or more
during any 1-year period; or

‘“(F) the offense was undertaken by the de-
fendant in concert with 3 or more other per-
sons with respect to whom the defendant oc-
cupied a position of organizer or leader; and

‘“(3) a fine under this title or imprisonment
for not more than 1 year, or both, in any
other case.

‘“(c) FORFEITURE.—

‘(1) IN GENERAL.—The court, in imposing
sentence on a person who is convicted of an
offense under this section, shall order that
the defendant forfeit to the United States—

‘“(A) any property, real or personal, consti-
tuting or traceable to gross proceeds ob-
tained from such offense; and

‘“(B) any equipment, software, or other
technology used or intended to be used to
commit or to facilitate the commission of
such offense.

‘(2) PROCEDURES.—The procedures set
forth in section 413 of the Controlled Sub-
stances Act (21 U.S.C. 853), other than sub-
section (d) of that section, and in Rule 32.2 of
the Federal Rules of Criminal Procedure,
shall apply to all stages of a criminal for-
feiture proceeding under this section.

‘‘(d) DEFINITIONS.—In this section;

‘(1) Loss.—The term ‘loss’ has the mean-
ing given that term in section 1030(e) of this
title.
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“(2) MATERIALLY.—For purposes of para-
graphs (3) and (4) of subsection (a), header in-
formation or registration information is ma-
terially falsified if it is altered or concealed
in a manner that would impair the ability of
a recipient of the message, an Internet ac-
cess service processing the message on behalf
of a recipient, a person alleging a violation
of this section, or a law enforcement agency
to identify, locate, or respond to a person
who initiated the electronic mail message or
to investigate the alleged violation.

‘(3) MULTIPLE.—The term ‘multiple’ means
more than 100 electronic mail messages dur-
ing a 24-hour period, more than 1,000 elec-
tronic mail messages during a 30-day period,
or more than 10,000 electronic mail messages
during a 1-year period.

‘“(4) OTHER TERMS.—Any other term has
the meaning given that term by section 3 of
the CANSPAM Act of 2003.”".

(2) CONFORMING AMENDMENT.—The chapter
analysis for chapter 47 of title 18, United
States Code, is amended by adding at the end
the following:

‘“Sec.
¢1037. Fraud and related activity in connec-
tion with electronic mail.”.

(b) UNITED STATES SENTENCING COMMIS-
SION.—

(1) DIRECTIVE.—Pursuant to its authority
under section 994(p) of title 28, United States
Code, and in accordance with this section,
the United States Sentencing Commission
shall review and, as appropriate, amend the
sentencing guidelines and policy statements
to provide appropriate penalties for viola-
tions of section 1037 of title 18, United States
Code, as added by this section, and other of-
fenses that may be facilitated by the sending
of large quantities of unsolicited electronic
mail.

(2) REQUIREMENTS.—In carrying out this
subsection, the Sentencing Commission shall
consider providing sentencing enhancements
for—

(A) those convicted under section 1037 of
title 18, United States Code, who—

(i) obtained electronic mail addresses
through improper means, including—

(I) harvesting electronic mail addresses of
the users of a website, proprietary service, or
other online public forum operated by an-
other person, without the authorization of
such person; and

(II) randomly generating electronic mail
addresses by computer; or

(ii) knew that the commercial electronic
mail messages involved in the offense con-
tained or advertised an Internet domain for
which the registrant of the domain had pro-
vided false registration information; and

(B) those convicted of other offenses, in
eluding offenses involving fraud, identity
theft, obscenity, child pornography, and the
sexual exploitation of children, if such of-
fenses involved the sending of large quan-
tities of electronic mail.

(c) SENSE OF CONGRESS.—It is the sense of
Congress that—

(1) Spam has become the method of choice
for those who distribute pornography, per-
petrate fraudulent schemes, and introduce
viruses, worms, and Trojan horses into per-
sonal and business computer systems; and

(2) the Department of Justice should use
all existing law enforcement tools to inves-
tigate and prosecute those who send bulk
commercial e-mail to facilitate the commis-
sion of Federal crimes, including the tools
contained in chapters 47 and 63 of title 18,
United States Code (relating to fraud and
false statements); chapter 71 of title 18,
United States Code (relating to obscenity);
chapter 110 of title 18, United States Code
(relating to the sexual exploitation of chil-
dren); and chapter 95 of title 18, United
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States Code (relating to racketeering), as ap-

propriate.

SEC. 5. OTHER PROTECTIONS FOR USERS
COMMERCIAL ELECTRONIC MAIL.

(a) REQUIREMENTS FOR TRANSMISSION OF
MESSAGES.—

(1) PROHIBITION OF FALSE OR MISLEADING
TRANSMISSION INFORMATION.—It is unlawful
for any person to initiate the transmission,
to a protected computer, of a commercial
electronic mail message, or a transactional
or relationship message, that contains, or is
accompanied by, header information that is
materially false or materially misleading.

For purposes of this paragraph—

(A) header information that is technically
accurate but includes an originating elec-
tronic mail address, domain name, or Inter-
net Protocol address the access to which for
purposes of initiating the message was ob-
tained by means of false or fraudulent pre-
tenses or representations shall be considered
materially misleading;

(B) a ‘“‘from” line (the line identifying or
purporting to identify a person initiating the
message) that accurately identifies any per-
son who initiated the message shall not be
considered materially false or materially
misleading; and

(C) header information shall be considered
materially misleading if it fails to identify
accurately a protected computer used to ini-
tiate the message because the person initi-
ating the message knowingly uses another
protected computer to relay or retransmit
the message for purposes of disguising its or-
igin.

(2) PROHIBITION OF DECEPTIVE SUBJECT
HEADINGS.—It is unlawful for any person to
initiate the transmission to a protected com-
puter of a commercial electronic mail mes-
sage if such person has actual knowledge, or
knowledge fairly implied on the basis of ob-
jective circumstances, that a subject head-
ing of the message would be likely to mis-
lead a recipient, acting reasonably under the
circumstances, about a material fact regard-
ing the contents or subject matter of the
message (consistent with the criteria used in
enforcement of section 5 of the Federal
Trade Commission Act (15 U.S.C. 45)).

(3) INCLUSION OF RETURN ADDRESS OR COM-
PARABLE MECHANISM IN COMMERCIAL ELEC-
TRONIC MAIL.—

(A) IN GENERAL.—It is unlawful for any per-
son to initiate the transmission to a pro-
tected computer of a commercial electronic
mail message that does not contain a func-
tioning return electronic mail address or
other Internet-based mechanism, clearly and
conspicuously displayed, that—

(i) a recipient may use to submit, in a
manner specified in the message, a reply
electronic mail message or other form of
Internet-based communication requesting
not to receive future commercial electronic
mail messages from that sender at the elec-
tronic mail address where the message was
received; and

(ii) remains capable of receiving such mes-
sages or communications for no less than 30
days after the transmission of the original
message.

(B) MORE DETAILED OPTIONS POSSIBLE.—The
person initiating a commercial electronic
mail message may comply with sub para-
graph (A)(i) by providing the recipient a list
or menu from which the recipient may
choose the specific types of commercial elec-
tronic mail messages the recipient wants to
receive or does not want to receive from the
sender, if the list or menu includes an option
under which the recipient may choose not to
receive any commercial electronic mail mes-
sages from the sender.

(C) TEMPORARY INABILITY TO RECEIVE MES-
SAGES OR PROCESS REQUESTS.—A return elec-
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tronic mail address or other mechanism does
not fail to satisfy the requirements of sub-
paragraph (A) if it is unexpectedly and tem-
porarily unable to receive messages or proc-
ess requests due to a technical problem be-
yond the control of the sender if the problem
is corrected within a reasonable time period.

(4) PROHIBITION OF TRANSMISSION OF COM-
MERCIAL ELECTRONIC MAIL AFTER OBJECTION.—

(A) IN GENERAL.—If a recipient makes a re-
quest using a mechanism provided pursuant
to paragraph (3) not to receive some or any
commercial electronic mail messages from
such sender, then it is unlawful—

(i) for the sender to initiate the trans-
mission to the recipient, more than 10 busi-
ness days after the receipt of such request, of
a commercial electronic mail message that
falls within the scope of the request;

(ii) for any person acting on behalf of the
sender to initiate the transmission to the re-
cipient, more than 10 business days after the
receipt of such request, of a commercial elec-
tronic mail message with actual knowledge,
or knowledge fairly implied on the basis of
objective circumstances, that such message
falls within the scope of the request;

(iii) for any person acting on behalf of the
sender to assist in initiating the trans-
mission to the recipient, through the provi-
sion or selection of addresses to which the
message will be sent, of a commercial elec-
tronic mail message with actual knowledge,
or knowledge fairly implied on the basis of
objective circumstances, that such message
would violate clause (i) or (ii); or

(iv) for the sender, or any other person who
knows that the recipient has made such a re-
quest, to sell, lease, exchange, or otherwise
transfer or release the electronic mail ad-
dress of the recipient (including through any
transaction or other transfer involving mail-
ing lists bearing the electronic mail address
of the recipient) for any purpose other than
compliance with this Act or other provision
of law.

(B) SUBSEQUENT AFFIRMATIVE CONSENT.—A
prohibition in subparagraph (A) does not
apply if there is affirmative consent by the
recipient subsequent to the request under
subparagraph (A).

(5) INCLUSION OF IDENTIFIER, OPT-OUT, AND
PHYSICAL ADDRESS IN COMMERCIAL ELECTRONIC
MAIL.—

(A) It is unlawful for any person to initiate
the transmission of any commercial elec-
tronic mail message to a protected computer
unless the message provides—

(i) clear and conspicuous identification
that the message is an advertisement or so-
licitation;

(ii) clear and conspicuous notice of the op-
portunity under paragraph (3) to decline to
receive further commercial electronic mail
messages from the sender; and

(iii) a valid physical postal address of the
sender.

(B) Subparagraph (A)(i) does not apply to
the transmission of a commercial electronic
mail message if the recipient has given prior
affirmative consent to receipt of the mes-
sage.

(6) MATERIALLY.—For purposes of para-
graph (1), the term ‘‘materially’’, when used
with respect to false or misleading header in-
formation, includes the alteration or con-
cealment of header information in a manner
that would impair the ability of an Internet
access service processing the message on be-
half of a recipient, a person alleging a viola-
tion of this section, or a law enforcement
agency to identify, locate, or respond to a
person—who initiated the electronic mail
message or to investigate the alleged viola-
tion, or the ability of a recipient of the mes-
sage to respond to a person who initiated the
electronic message.

(b) AGGRAVATED VIOLATIONS RELATING TO
COMMERCIAL ELECTRONIC MAIL.—
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(1) ADDRESS HARVESTING AND DICTIONARY
ATTACKS.—

(A) IN GENERAL.—It is unlawful for any per-
son to initiate the transmission, to a pro-
tected computer, of a commercial electronic
mail message that is unlawful under sub-
section (a), or to assist in the origination of
such message through the provision or selec-
tion of addresses to which the message will
be transmitted, if such person had actual
knowledge, or knowledge fairly implied on
the basis of objective circumstances, that—

(i) the electronic mail address of the re-
cipient was obtained using an automated
means from an Internet website or propri-
etary online service operated by another per-
son, and such website or online service in-
cluded, at the time the address was obtained,
a notice stating that the operator of such
website or online service will not give, sell,
or otherwise transfer addresses maintained
by such website or online service to any
other party for the purposes of initiating, or
enabling others to initiate, electronic mail
messages; or

(ii) the electronic mail address of the re-
cipient was obtained using an automated
means that generates possible electronic
mail addresses by combining names, letters,
or numbers into numerous permutations.

(B) DISCLAIMER.—Nothing in this para-
graph creates an ownership or proprietary
interest in such electronic mail addresses.

(2) AUTOMATED CREATION OF MULTIPLE ELEC-
TRONIC MAIL ACCOUNTS.—It is unlawful for
any person to use scripts or other automated
means to register for multiple electronic
mail accounts or online user accounts from
which to transmit to a protected computer,
or enable another person to transmit to a
protected computer, a commercial electronic
mail message that is unlawful under sub-
section (a).

(3) RELAY OR RETRANSMISSION THROUGH UN-
AUTHORIZED ACCESS.—It is unlawful for any
person knowingly to relay or retransmit a
commercial electronic mail message that is
unlawful under subsection (a) from a pro-
tected computer or computer network that
such person has accessed without authoriza-
tion.

(c) SUPPLEMENTARY RULEMAKING AUTHOR-
ITY.—The Commission shall by regulation,
pursuant to section 13—

(1) modify the 10-business-day period under
subsection (a)(4)(A) or subsection (a)(4)(B), or
both, if the Commission determines that a
different period would be more reasonable
after taking into account—

(A) the purposes of subsection (a);

(B) the interests of recipients of commer-
cial electronic mail; and

(C) the burdens imposed on senders of law-
ful commercial electronic mail; and

(2) specify additional activities or prac-
tices to which subsection (b) applies if the
Commission determines that those activities
or practices are contributing substantially
to the proliferation of commercial electronic
mail messages that are unlawful under sub-
section (a).

(d) REQUIREMENT TO PLACE WARNING LA-
BELS ON COMMERCIAL ELECTRONIC MAIL CON-
TAINING SEXUALLY ORIENTED MATERIAL.—

(1) IN GENERAL.—NoO person may initiate in
or affecting interstate commerce the trans-
mission, to a protected computer, of any
commercial electronic mail message that in-
cludes sexually oriented material and—

(A) fail to include in subject heading for
the electronic mail message the marks or
notices prescribed by the Commission under
this subsection; or

(B) fail to provide that the matter in the
message that is initially viewable to the re-
cipient, when the message is opened by any
recipient and absent any further actions by
the recipient, includes only—
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(i) to the extent required or authorized
pursuant to paragraph (2), any such marks or
notices;

(ii) the information required to be included
in the message pursuant to subsection (a)(5);
and

(iii) instructions on how to access, or a
mechanism to access, the sexually oriented
material.

(2) PRIOR AFFIRMATIVE CONSENT.—Para-
graph (1) does not apply to the transmission
of an electronic mail message if the recipient
has given prior affirmative consent to re-
ceipt of the message.

(3) PRESCRIPTION OF MARKS AND NOTICES.—
Not later than 120 days after the date of the
enactment of this bet, the Commission in
consultation with the Attorney General
shall prescribe clearly identifiable marks or
notices to be included in or associated with
commercial electronic mail that contains
sexually oriented material, in order to in-
form the recipient of that fact and to facili-
tate filtering of such electronic mail. The
Commission shall publish in the Federal
Register and provide notice to the public of
the marks or notices prescribed under this
paragraph.

(4) DEFINITION.—In this subsection, the
term ‘‘sexually oriented material”’ means
any material that depicts sexually explicit
conduct (as that term is defined in section
2256 of title 18, United States Code), unless
the depiction constitutes a small and insig-
nificant part of the whole, the remainder of
which is not primarily devoted to sexual
matters.

(56) PENALTY.—Whoever knowingly violates
paragraph (1) shall be fined under title 18,
United States Code, or imprisoned not more
than b years, or both.

SEC. 6. BUSINESSES KNOWINGLY PROMOTED BY
ELECTRONIC MAIL WITH FALSE OR
MISLEADING TRANSMISSION INFOR-
MATION.

(a) IN GENERAL.—It is unlawful for a person
to promote, or allow the promotion of, that
person’s trade or business, or goods, prod-
ucts, property, or services sold, offered for
sale, leased or offered for lease, or otherwise
made available through that trade or busi-
ness, in a commercial electronic mail mes-
sage the transmission of which in violation
of section 5(a)(1) if that person—

(1) knows, or should have known in the or-
dinary course of that person’s trade or busi-
ness, that the goods, products, property, or
services sold, offered for sale, leased or of-
fered for lease, or otherwise made available
through that trade or business were being
promoted in such a message;

(2) received or expected to receive an eco-
nomic benefit from such promotion; and

(3) took no reasonable action—

(A) to prevent the transmission; or

(B) to detect the transmission and report it
to the Commission.

(b) LIMITED ENFORCEMENT AGAINST THIRD
PARTIES.—

(1) IN GENERAL.—Except as provided in
paragraph (2), a person (hereinafter referred
to as the ‘“‘third party’’) that provides goods,
products, property, or services to another
person that violates subsection (a) shall not
be held liable for such violation.

(2) EXCEPTION.—Liability for a violation of
subsection (a) shall be imputed to a third
party that provides goods, products, prop-
erty, or services to another person that vio-
lates subsection (a) if that third party—

(A) owns, or has a greater than 50 percent
ownership or economic interest in, the trade
or business of the person that violated sub-
section (a); or

(B)(i) has actual knowledge that goods,
products, property, or services are promoted
in a commercial electronic mail message the
transmission of which is in violation of sec-
tion 5(a)(1); and
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(ii) receives, or expects to receive, an eco-
nomic benefit from such promotion.

(¢) EXCLUSIVE ENFORCEMENT BY FTC.—Sub-
sections (f) and (g) of section 7 do not apply
to violations of this section.

(d) SAVINGS PROVISION.—Except as provided
in section 7(f)(8), nothing in this section may
be construed to limit or prevent any action
that may be taken under this Act with re-
spect to any violation of any other section of
this Act.

SEC. 7. ENFORCEMENT GENERALLY.

(a) VIOLATION IS UNFAIR OR DECEPTIVE ACT
OR PRACTICE.—Except as provided in sub-
section (b), this Act shall be enforced by the
Commission as if the violation of this Act
were an unfair or deceptive act or practice
proscribed under section 18(a)(1)(B) of the
Federal Trade Commission Act (15 U.S.C.
57a(a)(1)(B)).

(b) ENFORCEMENT BY CERTAIN OTHER AGEN-
CIES.—Compliance with this Act shall be en-
forced—

(1) under section 8 of the Federal Deposit
Insurance Act (12 U.S.C. 1818), in the case
of—

(A) national banks, and Federal branches
and Federal agencies of foreign banks, by the
Office of the Comptroller of the Currency;

(B) member banks of the Federal Reserve
System (other than national banks),
branches and agencies of foreign banks
(other than Federal branches, Federal agen-
cies, and insured State branches of foreign
banks), commercial lending companies
owned or controlled by foreign banks, orga-
nizations operating under section 25 or 25A
of the Federal Reserve Act (12 U.S.C. 601 and
611), and bank holding companies, by the
Board;

(C) banks insured by the Federal Deposit
Insurance Corporation (other than members
of the Federal Reserve System) insured
State branches of foreign banks, by the
Board of Directors of the Federal Deposit In-
surance Corporation; and

(D) savings associations the deposits of
which are insured by the Federal Deposit In-
surance Corporation, by the Director of the
Office of Thrift Supervision;

(2) under the Federal Credit Union Act (12
U.S.C. 1751 et seq.) by the Board of the Na-
tional Credit Union Administration with re-
spect to any Federally insured credit union;

(3) under the Securities Exchange Act of
1934 (156 U.S.C. 78a et seq.) by the Securities
and Exchange Commission with respect to
any broker or dealer;

(4) under the Investment Company Act of
1940 (15 U.S.C. 80a-1 et seq.) by the Securities
and Exchange Commission with respect to
investment companies;

(5) under the Investment Advisers Act of
1940 (15 U.S.C. 80b-1 et seq.) by the Securities
and Exchange Commission with respect to
investment advisers registered under that
Act;

(6) under State insurance law in the case of
any person engaged in providing insurance,
by the applicable State insurance authority
of the State in which the person is domi-
ciled, subject to section 104 of the Gramm-
Bliley-Leach Act (156 U.S.C. 6701), except that
in any State in which the State insurance
authority elects not to exercise this power,
the enforcement authority pursuant to this
Act shall be exercised by the Commission in
accordance with subsection (a);

(7) under part A of subtitle VII of title 49,
United States Code, by the Secretary of
Transportation with respect to any air car-
rier or foreign air carrier subject to that
part;

(8) under the Packers and Stockyards Act,
1921 (7 U.S.C. 181 et seq.) {except as provided
in section 406 of that Act (7 U.S.C. 226, 227)),
by the Secretary of Agriculture with respect
to any activities subject to that Act;
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(9) under the Farm Credit Act of 1971 (12
U.S.C. 2001 et seq.) by the Farm Credit Ad-
ministration with respect to any Federal
land bank, Federal land bank association,
Federal intermediate credit bank, or produc-
tion credit association; and

(10) under the Communications Act of 1934
(47 U.S.C. 151 et seq.) by the Federal Commu-
nications Commission with respect to any
person subject to the provisions of that Act.

(¢) EXERCISE OF CERTAIN POWERS.—For the
purpose of the exercise by any agency re-
ferred to in subsection (b) of its powers under
any Act referred to in that subsection, a vio-
lation of this Act is deemed to be a violation
of a Federal Trade Commission trade regula-
tion rule. In addition to its powers under any
provision of law specifically referred to in
subsection (b), each of the agencies referred
to in that subsection may exercise, for the
purpose of enforcing compliance with any re-
quirement imposed under this Act, any other
authority conferred on it by law.

(d) ACTIONS BY THE COMMISSION.—The Com-
mission shall prevent any person from vio-
lating this Act in the same manner, by the
same means, and with the same jurisdiction,
powers, and duties as though all applicable
terms and provisions of the Federal Trade
Commission Act (156 U.S.C. 41 et seq.) were
incorporated into and made a part of this
Act. Any entity that violates any provision
of that subtitle is subject to the penalties
and entitled to the privileges and immuni-
ties provided in the Federal Trade Commis-
sion Act in the same manner, by the same
means, and with the same jurisdiction,
power, and duties is though all applicable
terms and provisions of the Federal Trade
Commission Act were incorporated into and
node a part of that subtitle.

() AVAILABILITY OF CEASE-AND-DESIST OR-
DERS AND INJUNCTIVE RELIEF WITHOUT SHOW-
ING OF KNOWLEDGE.—Notwithstanding any
other provision of this Act, in any pro-
ceeding or action pursuant to subsection (a),
(b), (c), or (d) of this section to enforce com-
pliance, through an order to cease and desist
or an injunction, with section 5(a)(1)(C), sec-
tion 5(a)(2), clause (ii), (iii), or (iv) of section
5(a)(4)(A), section 5(b)(1)(A), or section
5(b)(3), neither the Commission nor the Fed-
eral Communications Commission shall be
required to allege or prove the state of mind
required by such section or subparagraph.

(f) ENFORCEMENT BY STATES.—

(1) CIVIL ACTION.—In any case in which the
attorney general of a State, or an official or
agency of a State, has reason to believe that
an interest of the residents of that State has
been or is threatened or adversely affected
by any person who violates paragraph (1) or
(2) of section 5(a), who violates section 5(d),
or who engages in a pattern or practice that
violates paragraph (3), (4), or (5) of section
5(a), of this Act, the attorney general, offi-
cial, or agency of the State, as parens
patriae, may bring a civil action on behalf of
the residents of the State in a district court
of the United States of appropriate jurisdic-
tion—

(A) to enjoin further violation of section 5
of this Act by the defendant; or

(B) to obtain damages on behalf of resi-
dents of the State, in an amount equal to the
greater of—

(i) the actual monetary loss suffered by
such residents; or

(ii) the amount determined under para-
graph (3).

(2) AVAILABILITY OF INJUNCTIVE RELIEF
WITHOUT SHOWING OF KNOWLEDGE.—Notwith-
standing any other provision of this Act, in
a civil action under paragraph (1)(A) of this
subsection, the attorney general, official, or
agency of the State shall not be required to
allege or prove the state of mind required by
section 5(a)(1)(C), section 5(a)(2), clause (ii),
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(iii), or (iv) of section 5(a)(4)(A),
5(b)(1)(A), or section 5(b)(3).

(3) STATUTORY DAMAGES.—

(A) IN GENERAL.—For purposes of para-
graph (1)(B)(ii), the amount determined
under this paragraph is the amount cal-
culated by multiplying the number of viola-
tions (with each separately addressed unlaw-
ful message received by or addressed to such
residents treated as a separate violation) by
up to $250.

(B) LIMITATION.—For any violation of sec-
tion 5 (other than section 5(a)(1)), the
amount determined under subparagraph (A)
may not exceed $2,000,000.

(C) AGGRAVATED DAMAGES.—The court may
increase a damage award to an amount equal
to not more than three times the amount
otherwise available under this paragraph if—

(i) the court determines that the defendant
committed the violation willfully and know-
ingly; or

(ii) the defendant’s unlawful activity in-
cluded one or more of the aggravating viola-
tions set forth in section 5(b).

(D) REDUCTION OF DAMAGES.—In assessing
damages under subparagraph (A), the court
may consider whether—

(i) the defendant has established and im-
plemented, with due care, commercially rea-
sonable practices and procedures designed to
effectively prevent such violations; or

(ii) the violation occurred despite commer-
cially reasonable efforts to maintain compli-
ance the practices and procedures to which
reference is made in clause (i).

(4) ATTORNEY FEES.—In the case of any suc
cessful action under paragraph (1), the court,
in its discretion, may award the costs of the
action and reasonable attorney fees to the
State.

() RIGHTS OF FEDERAL REGULATORS.—The
State shall serve prior written notice of any
action under paragraph (1) upon the Federal
Trade Commission or the appropriate Fed-
eral regulator determined under subsection
(b) and provide the Commission or appro-
priate Federal regulator with a copy of its
complaint, except in any case in which such
prior notice is not feasible, in which case the
State shall serve such notice immediately
upon instituting such action. The Federal
Trade Commission or appropriate Federal
regulator shall have the right—

(A) to intervene in the action;

(B) upon so intervening, to be heard on all
matters arising therein;

(C) to remove the action to the appropriate
United States district court; and

(D) to file petitions for appeal.

(6) CONSTRUCTION.—For purposes of bring-
ing any civil action under paragraph (1),
nothing in this Act shall be construed to pre-
vent an attorney general of a State from ex-
ercising the powers conferred on the attor-
ney general by the laws of that State to—

(A) conduct investigations;

(B) administer oaths or affirmations; or

(C) compel the attendance of witnesses or
the production of documentary and other
evidence.—

(7) VENUE; SERVICE OF PROCESS.—

(A) VENUE.—Any action brought under
paragraph (1) may be brought in the district
court of the United States that meets appli-
cable requirements relating to venue under
section 1391 of title 28, United States Code.

(B) SERVICE OF PROCESS.—In an action
brought under paragraph (1), process may be
served in any district in which the defend-
ant—

(i) is an inhabitant; or

(ii) maintains a physical place of business.

(8) LIMITATION ON STATE ACTION WHILE FED-
ERAL ACTION IS PENDING.—If the Commission,
or other appropriate Federal agency under
subsection (b), has instituted a civil action
or an administrative action for violation of
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this Act, no State attorney general, or offi-
cial or agency of a State, may bring an ac-
tion under this subsection during the pend-
ency of that action against any defendant
named in the complaint of the Commission
or the other agency for any violation of this
Act alleged in the complaint.

(9) REQUISITE SCIENTER FOR CERTAIN CIVIL
ACTIONS.—Except as provided in section
5(a)(1)(C), section 5(a)(2), clause (ii), (iii), or
(iv) of section 5(a)(4)(A), section 5(b)(1)(A), or
section 5(b)(3), in a civil action brought by a
State attorney general, or an official or
agency of a State, to recover monetary dam-
ages for a violation of this Act, the court
shall not grant the relief sought unless the
attorney general, official, or agency estab-
lishes that the defendant acted with actual
knowledge, or knowledge fairly implied on
the basis of objective circumstances, of the
act or omission that constitutes the viola-
tion.

(g) ACTION BY PROVIDER OF INTERNET AC-
CESS SERVICE.—

(1) ACTION AUTHORIZED.—A provider of
Internet access service adversely affected by
a violation of section 5(a)(1), 5(b), or 5(d), or
a pattern or practice that violates paragraph
(2), (3), (4), or (b) of section 5(a), may bring a
civil action in any district court of the
United States with jurisdiction over the de-
fendant—

(A) to enjoin further violation by the de-
fendant; or

(B) to recover damages in an amount equal
to the greater of—

(i) actual monetary loss incurred by the
provider of Internet access service as a result
of such violation; or

(ii) the amount determined under para-
graph (3).

(2) SPECIAL DEFINITION OF ‘‘PROCURE’.—In
any action brought under paragraph (1), this
Act shall be applied as if the definition of the
term ‘‘procure” in section 3(12) contained,
after ‘‘behalf” the words ‘‘with actual knowl-
edge, or by consciously avoiding knowing,
whether such person is engaging, or will en-
gage, in a pattern or practice that violates
this Act”.

(3) STATUTORY DAMAGES.—

(A) IN GENERAL.—For purposes of para-
graph (1)(B)(ii), the amount determined
under this paragraph is the amount cal-
culated by multiplying the number of viola-
tions (with each separately addressed unlaw-
ful message that is transmitted or attempted
to be transmitted over the facilities of the
provider of Internet access service, or that is
transmitted or attempted to be transmitted
to an electronic mail address obtained from
the provider of Internet access service in vio-
lation of section 5 (b)(1)(A)(i), treated as a
separate violation) by—

(i) up to $100, in the case of a violation of
section 5(a)(1); or

(ii) up to $25, in the case of any other viola-
tion of section 5.

(B) LIMITATION.—For any violation of sec-
tion 5 (other than section 5(a)(1)), the
amount determined under subparagraph (A)
may not exceed $1,000,000.

(C) AGGRAVATED DAMAGES.—The court may
increase a damage award to an amount equal
to not more than three times the amount
otherwise available under this paragraph if—

(i) the court determines that the defendant
committed the violation willfully and know-
ingly; or

(ii) the defendant’s unlawful activity in-
cluded one or more of the aggravated viola-
tions set forth in section 5(b).

(D) REDUCTION OF DAMAGES.—In assessing
damages under subparagraph (A), the court
may consider whether—

(i) the defendant has established and im-
plemented, with due care, commercially rea-
sonable practices and procedures designed to
effectively prevent such violations; or—
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(ii) the violation occurred despite commer-
cially reasonable efforts to maintain compli-
ance with the practices and procedures to
which reference is made in clause (i).

(4) ATTORNEY FEES.—In any action brought
pursuant to paragraph (1), the court may, in
its discretion, require an undertaking for the
payment of the costs of such action, and as-
sess reasonable costs, including reasonable
attorneys’ fees, against any party.

SEC. 8. EFFECT ON OTHER LAWS.

(a) FEDERAL LAW.—

(1) Nothing in this Act shall be construed
to impair the enforcement of section 223 or
231 of the Communications Act of 1934 (47
U.S.C. 223 or 231, respectively), chapter 71
(relating to obscenity) or 110 (relating to sex-
ual exploitation of children) of title 18,
United States Code, or any other Federal
criminal statute.

(2) Nothing in this Act shall be construed
to affect in any way the Commission’s au-
thority to bring enforcement actions under
FTC Act for materially false or deceptive
representations or unfair practices in com-
mercial electronic mail messages.

(b) STATE LAW.—

(1) IN GENERAL.—This Act supersedes any
statute, regulation, or rule of a State or po-
litical subdivision of a State that expressly
regulates the use of electronic mail to send
commercial messages, except to the extent
that any such statute, regulation, or rule
prohibits falsity or deception in any portion
of a commercial electronic mail message or
information attached thereto.

(2) STATE LAW NOT SPECIFIC TO ELECTRONIC
MAIL.—This Act shall not be construed to
preempt the applicability of—

(A) State laws that are not specific to elec-
tronic mail, including State trespass, con-
tract, or tort law; or

(B) other State laws to the extent that
those laws relate to acts of fraud or com-
puter crime.

(¢) No EFFECT ON POLICIES OF PROVIDERS OF
INTERNET ACCESS SERVICE.—Nothing in this
Act shall be construed to have any effect on
the lawfulness or unlawfulness, under any
other provision of law, of the adoption, im-
plementation, or enforcement by a provider
of Internet access service of a policy of de-
clining to transmit, route, relay, handle, or
store certain types of electronic mail mes-
sages.

SEC. 9. DO-NOT-E-MAIL REGISTRY.

(a) IN GENERAL.—Not later than 6 months
after the date of enactment of this Act, the
Commission shall transmit to the Senate
Committee on Commerce, Science, and
Transportation and the House of Representa-
tives Committee on Energy and Commerce a
report that—

(1) sets forth a plan and timetable for es-
tablishing a nationwide marketing Do-Not-
E-Mail registry;

(2) includes an explanation of any prac-
tical, technical, security, privacy, enforce-
ability, or other concerns that the Commis-
sion has regarding such a registry; and

(3) includes an explanation of how the reg-
istry would be applied with respect to chil-
dren with e-mail accounts.

(b) AUTHORIZATION TO IMPLEMENT.—The
Commission may establish and implement
the plan, but not earlier than 9 months after
the date of enactment of this Act.

SEC. 10. STUDY OF EFFECTS OF COMMERCIAL
ELECTRONIC MAIL.

(a) IN GENERAL.—Not later than 24 months
after the date of the enactment of this Act,
the Commission, in consultation with the
Department of Justice and other appropriate
agencies, shall submit a report to the Con-
gress that provides a detailed analysis of the
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effectiveness and enforcement of the provi-
sions of this Act and the need (if any) for the
Congress to modify such provisions.

(b) REQUIRED ANALYSIS.—The Commission
shall include in the report required by sub-
section (a)—

(1) an analysis of the extent to which tech-
nological and marketplace developments, in-
cluding changes in the nature of the devices
through which consumers access their elec-
tronic mail messages, may affect the practi-
cality and effectiveness of the provisions of
this Act;

(2) analysis and recommendations con-
cerning how to address commercial elec-
tronic mail that originates in or is trans-
mitted through or to facilities or computers
in other nations, including initiatives or pol-
icy positions that the Federal Government
could pursue through international negotia-
tions, fora, organizations, or institutions;
and

(3) analysis and recommendations con-
cerning options for protecting consumers, in-
cluding children, from the receipt and view-
ing of commercial electronic mail that is ob-
scene or pornographic.

SEC. 11. IMPROVING ENFORCEMENT BY PRO-
VIDING REWARDS FOR INFORMA-
TION ABOUT VIOLATIONS; LABEL-
ING.

The Commission shall transmit to the Sen-
ate Committee on Commerce, Science, and
Transportation and the House of Representa-
tives Committee on Energy and Commerce—

(1) a report, within 9 months after the date
of enactment of this Act, that sets forth a
system for rewarding those who supply infor-
mation about violations of this Act, includ-
ing—

(A) procedures for the Commission to grant
a reward of not less than 20 percent of the
total civil penalty collected for a violation
of this Act to the first person that—

(i) identifies the person in violation of this
Act; and

(ii) supplies information that leads to the
successful collection of a civil penalty by the
Commission; and

(B) procedures to minimize the burden of
submitting a complaint to the Commission
concerning violations of this Act, including
procedures to allow the electronic submis-
sion of complaints to the Commission; and

(2) a report, within 18 months after the
date of enactment of this Act, that sets forth
a plan for requiring commercial electronic
mail to be identifiable from its subject line,
by means of compliance with Internet Engi-
neering Task Force Standards, the use of the
characters ‘“ADV” in the subject line, or
other comparable identifier, or an expla-
nation of any concerns the Commission has
that cause the Commission to recommend
against the plan.

SEC. 12. RESTRICTIONS
TRANSMSSIONS.

Section 227(b)(1) of the Communications
Act of 1934 (47 U.S.C. 227(b)(1)) is amended, in
the matter preceding subparagraph (A), by
inserting ‘¢, or any person outside the United
States if the recipient is within the United
States’ after “United States”.

SEC. 13. REGULATIONS.

(a) IN GENERAL.—The Commission may
issue regulations to implement the provi-
sions of this Act (not including the amend-
ments made by sections 4 and 12). Any such
regulations shall be issued in accordance
with section 553 of title 5, United States
Code.

(b) LIMITATION.—Subsection (a) may not be
construed to authorize the Commission to
establish a requirement pursuant to section
5(a)(b)(A) to include any specific words, char-
acters, marks, or labels in a commercial
electronic mail message, or to include the

ON OTHER
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identification required by section 5(a)(5)(A)
in any particular part of such a mail mes-
sage (such as the subject line or body).

SEC. 14. APPLICATION TO WIRELESS.

(a) EFFECT ON OTHER LAW.—Nothing in this
Act shall be interpreted to preclude or over-
ride the applicability of section 227 of the
Communications Act of 1934 (7 U.S.C. 227) or
the rules prescribed under section 3 of the
Telemarketing and Consumer Fraud and
Abuse Prevention Act (15 U.S.C. 6102).

(b) FCC RULEMAKING.—The Federal Com-
munications Commission, in consultation
with the Federal Trade Commission, shall
promulgate rules within 270 days to protect
consumers from unwanted mobile service
commercial messages. The Federal Commu-
nications Commission, in promulgating the
rules, shall, to the extent consistent with
subsection (¢c)—

(1) provide subscribers to commercial mo-
bile services the ability to avoid receiving
mobile service commercial messages unless
the subscriber has provided express prior au-
thorization to the sender, except as provided
in paragraph (3);

(2) allow recipients of mobile service com-
mercial messages to indicate electronically a
desire not to receive future mobile service
commercial messages from the sender;

(3) take into consideration, in determining
whether to subject providers of commercial
mobile services to paragraph (1), the rela-
tionship that exists between providers of
such services and their subscribers, but if the
Commission determines that such providers
should not be subject to paragraph (1), the
rules shall require such providers, in addi-
tion to complying with the other provisions
of this Act, to allow subscribers to indicate
a desire not to receive future mobile service
commercial messages from the provider—

(A) at the time of subscribing to such serv-
ice; and

(B) in any billing mechanism; and

(4) determine a sender of mobile service
commercial messages may comply with the
provisions of this Act, considering the
unique technical aspects, including the func-
tional and character limitations, of devices
that receive such messages.

(C) OTHER FACTORS CONSIDERED.—The Fed-
eral Communications Commission shall con-
sider the ability of a sender of a commercial
electronic mail message to reasonably deter-
mine that the message is a mobile service
commercial message.

(d) MOBILE SERVICE COMMERCIAL MESSAGE
DEFINED.—In this section, the term ‘‘mobile
service commercial message’’ means a com-
mercial electronic mail message that is
transmitted directly to a wireless device
that is utilized by a subscriber of commer-
cial mobile service (as such term is defined
in section 332(d) of the Communications Act
of 1934 (47 U.S.C. 332(d))) in connection with
such service.

SEC. 15. SEPARABILITY.

If any provision of this Act or the applica-
tion thereof to any person or circumstance is
held invalid, the remainer of this Act and
the application of such provision to other
persons or circumstances shall not be af-
fected.

SEC. 16. EFFECTIVE DATE.

The provisions of this Act, other than sec-

tion 9, shall take effect on January 1, 2004.

SA 2220. Mr. HOLLINGS (for himself,
Ms. COLLINS, Mr. CARPER, Mr. SPECTER,
Mr. JEFFORDS, and Mr. LAUTENBERG)
submitted an amendment intended to
be proposed by him to the bill S. 1961,
to provide for the revitalization and
enhancement of the American pas-
senger and freight rail transportation
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system; which was referred to the Com-
mittee on Commerce, Science, and
Transportation; as follows:
TITLE VIII—RAIL INFRASTRUCTURE TAX
CREDIT BONDS
SEC. 801. CREDIT TO HOLDERS OF QUALIFIED
RAIL INFRASTRUCTURE BONDS.

(a) IN GENERAL.—Part IV of subchapter A
of chapter 1 of the Internal Revenue Code of
1986 (relating to credits against tax) is
amended by adding at the end the following
new subpart:

“Subpart H—Nonrefundable Credit for Hold-
ers of Qualified Rail Infrastructure Bonds
‘“‘See. b4. Credit to holders of qualified rail

infrastructure bonds.
“SEC. 54. CREDIT TO HOLDERS OF QUALIFIED
RAIL INFRASTRUCTURE BONDS.

‘‘(a) ALLOWANCE OF CREDIT.—In the case of
a taxpayer who holds a qualified rail infra-
structure bond on a credit allowance date of
such bond which occurs during the taxable
year, there shall be allowed as a credit
against the tax imposed by this chapter for
such taxable year an amount equal to the
sum of the credits determined under sub-
section (b) with respect to credit allowance
dates during such year on which the tax-
payer holds such bond.

‘“(b) AMOUNT OF CREDIT.—

‘(1) IN GENERAL.—The amount of the credit
determined under this subsection with re-
spect to any credit allowance date for a
qualified rail infrastructure bond is 25 per-
cent of the annual credit determined with re-
spect to such bond.

‘(2) ANNUAL CREDIT.—The annual credit de-
termined with respect to any qualified rail
infrastructure bond is the product of—

‘“(A) the applicable credit rate, multiplied
by

‘“(B) the outstanding face amount of the
bond.

‘“(3) APPLICABLE CREDIT RATE.—For pur-
poses of paragraph (2), the applicable credit
rate with respect to an issue is the rate,
equal to an average market yield (as of the
day before the date of sale of the issue) on
outstanding long-term corporate debt obliga-
tions (determined under regulations pre-
scribed by the Secretary).

‘(4) CREDIT ALLOWANCE DATE.—For pur-
poses of this section, the term ‘credit allow-
ance date’ means—

“‘(A) March 15,

‘4(B) June 15,

‘(C) September 15, and

‘(D) December 15.

Such term includes the last day on which the
bond is outstanding.

‘() SPECIAL, RULE FOR ISSUANCE AND RE-
DEMPTION.—In the case of a bond which is
issued during the 3-month period ending on a
credit allowance date, the amount of the
credit determined under this subsection with
respect to such credit allowance date shall
be a ratable portion of the credit otherwise
determined based on the portion of the 3-
month period during which the bond is out-
standing. A similar rule shall apply when the
bond is redeemed.

‘(c) LIMITATION BASED ON AMOUNT OF
TAX.—The credit allowed under subsection
(a) for any taxable year shall not exceed the
excess of—

‘(1) the sum of the regular tax liability (as
defined in section 26(b)) plus the tax imposed
by section 55, over

‘(2) the sum of the credits allowable under
this part (other than this subpart and sub-
part C).

‘(d) CREDIT INCLUDED IN GROSS INCOME.—
Gross income includes the amount of the
credit allowed to the taxpayer under this
section (determined without regard to sub-
section (¢)) and the amount so included shall
he treated as interest income.
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‘“‘(e) QUALIFIED RAIL INFRASTRUCTURE
BoND.—For purposes of this part, the term
‘qualified rail infrastructure bond’ means
any bond issued as part of an issue if—

‘(1) the bond is issued by the Rail Infra-
structure Finance Corporation and is in reg-
istered form,

‘(2) the term of each bond which is part of
such issue does not exceed 20 years,

‘(3) the payment of principal with respect
to such bond is the obligation of the Rail In-
frastructure Finance Corporation and not an
obligation of the United States,

‘‘(4) all proceeds from the sale of the issue
are used for the purposes set forth in section
507(c)(b) of the Arrive 21 Act, and

““(5) 95 percent or more of the net spendable
proceeds from the sale of such issue are to be
used for expenditures incurred after the date
of enactment of this section for any qualified
project described in section 601, 602, or 603 of
the Arrive 21 Act subject to the limitations
established by that Act.

“(f) SPECIAL RULES RELATING TO NET
SPENDABLE PROCEEDS.—

‘(1) IN GENERAL.—Subject to paragraph (2),
an issue shall be treated as meeting the re-
quirements of this subsection if, as of 6 years
after the date of issuance, the issuer reason-
ably expects—

“(A) to award grants under sections 501,
502, and 503 of the Arrive 21 Act in a total
amount that is at least 95 percent of the net
spendable proceeds of the issue for 1 or more
qualified projects within the 6-year period
beginning on such date,

‘(B) to incur a binding commitment with a
third party—

‘(i) to spend at least 10 percent of the net
spendable proceeds of the issue, or to com-
mence construction, with respect to such
projects within the 12-month period begin-
ning on such date, and

‘“(ii) to proceed with due diligence to com-
plete such projects, and

“(C) to expend the total amount of the net
spendable proceeds of the issue.

‘(2) RULES REGARDING CONTINUING COMPLI-
ANCE AFTER 6-YEAR DETERMINATION.—If at
least 95 percent of the net spendable proceeds
of the issue is not awarded as grants to be
expended for 1 or more qualified projects
within the 6-year period beginning 6 years
after the date of issuance, but the require-
ments of paragraph (1) are otherwise met, an
issue shall be treated as continuing to meet
the requirements of paragraph (1) if either
the requirement under subparagraph (A) or
the requirements under subparagraph (B) are
met, as follows:

‘“(A) The issuer uses all unspent proceeds
from the sale of the issue to redeem bonds of
the issue within 90 days after the end of such
6-year period and disburses any remaining
net spendable proceeds to the Secretary of
Treasury within 30 days after the end of such
6-year period.

‘(B) The issuer—

‘(i) awards in grants under sections 501,
502, and 503 of the Arrive 21 Act at least 75
percent of the net spendable proceeds of the
issue for 1 or more qualified projects within
the 6-year period beginning 6 years after the
date of issuance, and

‘(ii) awards in grants under sections 501,
502, and 503 of the Arrive 21 Act at least 95
percent of the net spendable proceeds of the
issue for 1 or more qualified projects within
the 7-year period beginning 6 years after the
date of issuance.

‘(g) RECAPTURE OF PORTION OF CREDIT
WHERE CESSATION OF COMPLIANCE.—

‘(1) IN GENERAL.—If any bond which when
issued purported to be a qualified rail infra-
structure bond ceases to be such a qualified
bond, the issuer shall pay to the United
States (at the time required by the Sec-
retary) an amount equal to the sum of—
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““‘(A) the aggregate of the credits allowable
under this section with respect to such bond
(determined without regard to subsection
(c)) for taxable years ending during the cal-
endar year in which such cessation occurs
and the 2 preceding calendar years, and

‘(B) interest at the underpayment rate
under section 6621 on the amount determined
under subparagraph (A) for each calendar
year for the period beginning on the first day
of such calendar year.

¢“(2) NONCULPABLE DISQUALIFICATIONS.—If a
qualified rail infrastructure bond ceases to
qualify, as such a bond due to action taken
by the recipient of a grant made under sec-
tion 601, 602, or 603 of the Arrive 21 Act, the
issuer may seek compensation under para-
graph (1) of this subsection.

“(h) RAIL INFRASTRUCTURE
TRUST.—

‘(1) IN GENERAL.—The following amounts
shall be held in a trust account by the Rail
Infrastructure Finance Corporation:

‘“(A) An amount of the proceeds from the
sale of all bonds designated for purposes of
this section that, when combined with
amounts described in subparagraphs (B), (C),
and (D), is sufficient—

‘(1) to ensure the Corporation’s ability to
redeem all bonds upon maturity; and

‘(i) to pay the administrative expenses of
the Corporation and the Rail Infrastructure
Finance Trust.

‘(B) The amount of any on-Federal con-
tributions required under section 604(b) of
the Arrive 21 Act.

‘(C) The temporary period investment
earnings on proceeds from the sale of such
bonds.

‘D) Any earnings on any amounts de-
scribed in subparagraph (A), (B), or (C).

‘“(2) USE OF FUNDS.— Amounts in the trust
account may be used only for investment
purposes to generate sufficient funds to re-
deem qualified rail infrastructure bonds at
maturity and pay the administrative ex-
penses of the Corporation and the Trust.

¢“(3) USE OF REMAINING FUNDS ON TRUST AC-
COUNT.—If the Corporation determines that
the amount in the trust account exceeds the
amount required to comply with paragraph
(2), the Corporation may transfer the excess
to the Rail Infrastructure Investment ac-
count to be available for awarding grants as
provided for in section 507(c)(5)(B) of the Ar-
rive 21 Act.

‘“(4) REVERSION OF REMAINING PROCEEDS.—
Upon retirement of all bonds issued by the
Corporation, any remaining proceeds from
the sale of such bonds shall be covered into
the general fund of the Treasury of the
United States as miscellaneous receipts.

‘(i) OTHER DEFINITIONS AND SPECIAL
RULES.—For purposes of this section—

‘(1) BoND.—The term ‘bond’ includes any
obligation.

“(2) NET SPENDABLE PROCEEDS.—The term
‘net spendable proceeds’ has the meaning
give such term in section 507(c)(6) of the Ar-
rive 21 Act.

‘“(3) QUALIFIED PROJECT.—The term ‘quali-
fied project’ means any project that is eligi-
ble for grant funding under section 601, 602,
or 603 of the Arrive 21 Act.

‘“(4) PARTNERSHIP; S CORPORATION; AND
OTHER PASS-THRU ENTITIES.—Under regula-
tions prescribed by the Secretary, in the case
of a partnership, trust, S corporation, or
other pass-thru entity, rules similar to the
rules of section 41(g) shall apply with respect
to the credit allowable under subsection (a).

‘“(5) BONDS HELD BY REGULATED INVESTMENT
COMPANIES.—If any qualified rail infrastruc-
ture bond is held by a regulated investment
company, the credit determined under sub-
section (a) shall be allowed to shareholders
of such company under procedures prescribed
by the Secretary.
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‘(6) REPORTING.—Issuers of qualified rail
infrastructure bonds shall submit reports
similar to the reports required under section
149(e).”.

(b) AMENDMENTS TO OTHER CODE SEC-
TIONS.—

(1) REPORTING.—Subsection (d) of section
6049 of the Internal Revenue Code of 1986 (re-
lating to returns regarding payments of in-
terest) is amended by adding at the end the
following new paragraph:

‘(8) REPORTING OF CREDIT ON QUALIFIED
RAIL INFRASTRUCTURE BONDS.—

‘““(A) IN GENERAL.—For purposes of sub-
section (a), the term ‘interest’ includes
amounts includible in gross income under
section b54(d) and such amounts shall be
treated as paid on the credit allowance date
(as defined in section 54(b)(4)).

‘(B) REPORTING TO CORPORATIONS, ETC.—
Except as otherwise provided in regulations,
in the case of any interest described in sub-
paragraph (A), subsection (b)(4) shall be ap-
plied without regard to subparagraphs (A),
(H), (D), (J), (K), and (L)) of such subsection.

“(C) REGULATORY AUTHORITY.—The Sec-
retary may prescribe such regulations as are
necessary or appropriate to carry out the
purposes of this paragraph, including regula-
tions which require more frequent or more
detailed reporting.”’.

(2) TREATMENT FOR ESTIMATED TAX PUR-
POSES.—

(A) INDIVIDUAL.—Section 6654 of such Code
(relating to failure by individual to pay esti-
mated income tax) is amended by redesig-
nating subsection (m) as subsection (n) and
by inserting after subsection (1) the fol-
lowing new subsection:

‘(m) SPECIAL RULE FOR HOLDERS OF QUALI-
FIED RAIL INFRASTRUCTURE BONDS.—For pur-
poses of this section, the credit allowed by
section 54 to a taxpayer by reason of holding
a qualified rail infrastructure bond on a
credit allowance date shall he treated as if it
were a payment of estimated tax made by
the taxpayer on such date.”’.

(13) CORPORATE.—Section 6655 of such Cole
(relating to failure by corporation to pay es-
timated income tax) is amended by adding at
the end of subsection (g) the following new
paragraph:

‘() SPECIAL RULE FOR HOLDERS OF QUALI-
FIED RAIL INFRASTRUCTURE BONDS.—For pur-
poses of this section, the credit allowed by
section 54 to a taxpayer by reason of holding
a qualified rail infrastructure bond on a
credit allowance date shall be treated as if it
were a payment of estimated tax made by
the taxpayer on such date.”.

(¢) CLERICAL AMENDMENTS.—

(1) The table of subparts for part IV of sub-
chapter A of chapter 1 is amended by adding
at the end the following new item:

“Subpart H. Nonrefundable Credit for Hold-
ers of Qualified Rail Infrastruc-
ture Bonds.”".

(2) Section 6401(b)(1) is amended by strik-
ing “and G’ and inserting ‘G, and H”’.

SEC. 802. ISSUANCE OF REGULATIONS.

The Secretary of the Treasury shall issue
regulations required under section 54 of the
Internal Revenue Code of 1986 not later than
90 days after the date of the enactment of
this Act.

SEC. 803. EFFECTIVE DATE.

The amendments made by section 701 shall
apply to obligations issued after the date of
enactment of this Act.

On page 3, at the end of the matter appear-
ing before line 1, insert the following:

TITLE VIII—RAIL INFRASTRUCTURE TAX
CREDIT BONDS

Sec. 801. Credit to holder of qualified rail in-
frastructure bonds.

Sec. 802. Issuance of regulations.

Sec. 803. Effective date.
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SA 2221. Mr. MCCONNELL (for Mr.
LoTT) proposed an amendment to the
resolution S. Res. 177, to direct the
Senate Commission on Art to select an
appropriate scene commemorating the
Great Compromise of our forefathers
establishing a bicameral Congress with
equal representation in the TUnited
States Senate, to be placed in the Sen-
ate wing of the Capitol, and to author-
ize the Committees on Rules and Ad-
ministration to obtain technical advice
and assistance in carrying out its du-
ties; as follows:

On page 3, strike lines 2 through 4 and in-
sert the following: ‘‘forefathers, to be placed
in a location in the Senate wing to be deter-
mined by the chairman and ranking member
of the Committee on Rules and Administra-
tion.”.

SA 2222, Mr. MCCONNELL (for Mr.
LoTT) proposed an amendment to the
resolution S. Res. 177, to direct the
Senate Commission on Art to select an
appropriate scene commemorating the
Great Compromise of our forefathers
establishing a bicameral Congress with
equal representation in the United
States Senate, to be placed in the Sen-
ate wing of the Capitol, and to author-
ize the Committees on Rules and Ad-
ministration to obtain technical advice
and assistance in carrying out its du-
ties; as follows:

Amend the preamble to read as follows:

Whereas on July 16, 1787, the framers of the
United States Constitution, meeting at Inde-
pendence Hall, reached a supremely impor-
tant agreement, providing for a dual system
of congressional representation, such that in
the House of Representatives, each State
would be assigned a number of seats in pro-
portion to its population, and in the Senate,
all States would have an equal number of
seats, an agreement which became known as
the ‘“‘Great Compromise” or the ‘Con-
necticut Compromise’’; and

Whereas an appropriate scene commemo-
rating the Great Compromise of our fore-
fathers establishing a bicameral Congress
with equal State representation in the
United States Senate should be placed in the
Senate wing of the Capitol: Now, therefore,
be it

SA 2223. Mr. MCCONNELL (for Mr.
LOTT) proposed an amendment to the
resolution S. Res. 177, to direct the
Senate Commission on Art to select an
appropriate scene commemorating the
Great Compromise of our forefathers
establishing a bicameral Congress with
equal representation in the United
States Senate, to be placed in the Sen-
ate wing of the Capitol, and to author-
ize the Committees on Rules and Ad-
ministration to obtain technical advice
and assistance in carrying out its du-
ties; as follows:

Amend the title so as to read: “To direct
the Senate Commission on Art to select an
appropriate scene commemorating the Great
Compromise of our forefathers establishing a
bicameral Congress with equal representa-
tion in the United States Senate, to be
placed in the Senate wing of the Capitol, and
to authorize the Committees on Rules and
Administration to obtain technical advice
and assistance in carrying out its duties.”.

SA 2224. Ms. CANTWELL submitted
an amendment intended to be proposed
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by her to the bill S. 1839, to extend the
Temporary Extended Unemployment
Compensation Act of 2002; which was
referred to the Committee on Finance;
as follows:

Starting on page 1, line one, strike all that
follows and replace with the following:
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘Unemploy-
ment Compensation Extension Act of 2003".
SEC. 2. REFERENCES.

Except as otherwise expressly provided,
whenever in this Act an amendment is ex-
pressed in terms of an amendment to a sec-
tion or other provision, the reference shall
be considered to be made to a section or
other provision of the Temporary Extended
Unemployment Compensation Act of 2002
(Public Law 107-147; 26 U.S.C. 3304 note).

SEC. 3. EXTENSION OF THE TEMPORARY EX-
TENDED UNEMPLOYMENT COM-
PENSATION ACT OF 2002.

(a) FOUR-MONTH EXTENSION OF PROGRAM.—
Section 208 is amended to read as follows:
“SEC. 208. APPLICABILITY.

‘““(a) IN GENERAL.—Subject to subsection
(b), an agreement entered into under this
title shall apply to weeks of unemploy-
ment—

‘(1) beginning after the date on which such
agreement is entered into; and

‘“(2) ending before May 1, 2004.

““(b) TRANSITION FOR AMOUNT REMAINING IN
ACCOUNT.—

‘(1) IN GENERAL.—Subject to paragraph (2),
in the case of an individual who has amounts
remaining in an account established under
section 203 as of May 1, 2004, temporary ex-
tended unemployment compensation shall
continue to be payable to such individual
from such amounts for any week beginning
after such date for which the individual
meets the eligibility requirements of this
title.

‘“(2) LIMITATION.—No compensation shall be
payable by reason of paragraph (1) for any
week beginning after October 31, 2004.”".

(b) EFFECTIVE DATE.—The amendment
made by this section shall take effect as if
included in the enactment of the Temporary
Extended Unemployment Compensation Act
of 2002 (Public Law 107-147; 26 U.S.C. 3304
note).

SEC. 4. ADDITIONAL REVISION TO CURRENT
TEUC-X TRIGGER.

Section 203(c)(2)(B) is amended to read as
follows:

‘“(B) such a period would then be in effect
for such State under such Act if—

‘(i) section 203(d) of such Act were applied
as if it had been amended by striking ‘5’ each
place it appears and inserting ‘4’; and

‘“(ii) with respect to weeks of unemploy-
ment beginning on or after the date of enact-
ment of this clause—

‘“(I) paragraph (1)(A) of such section 203(d)
did not apply; and

“(IT) clause (ii) of section 203(f)(1)(A) of
such Act did not apply.”.

SEC. 5. TEMPORARY STATE AUTHORITY TO
WAIVE APPLICATION OF
LOOKBACKS UNDER THE FEDERAL-
STATE EXTENDED UNEMPLOYMENT
COMPENSATION ACT OF 1970.

For purposes of conforming with the provi-
sions of the Federal-State Extended Unem-
ployment Compensation Act of 1970 (26
U.S.C. 3304 note), a State may, during the pe-
riod beginning on the date of enactment of
this Act and ending on June 30, 2004, waive
the application of either subsection (d)(1)(A)
of section 203 of such Act or subsection
(f)(1)(A)(ii) of such section, or both.

SA 2225. Mr. LEVIN submitted an
amendment intended to be proposed by
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him to the bill S. 1267, to amend the
District of Columbia Home Rule Act to
provide the District of Columbia with
autonomy over its budgets, and for
other purposes; which was ordered to
lie on the table; as follows:

At the appropriate place, insert the fol-
lowing:

SEC. . METERED TAXICABS IN THE DISTRICT
OF COLUMBIA.

(a) IN GENERAL.—Except as provided in
subsection (b) and not later than 1 year after
the date of enactment of this Act, the Dis-
trict of Columbia shall require all taxicabs
licensed in the District of Columbia to
charge fares by a metered system.

(b) DISTRICT OF COLUMBIA OPT OUT.—The
Mayor of the District of Columbia may ex-
empt the District of Columbia from the re-
quirement under subsection (a) by issuing an
executive order that specifically states that
the District of Columbia opts out of the re-
quirement to implement a metered fare sys-
tem for taxicabs.

SA 2226. Mr. AKAKA submitted an
amendment intended to be proposed by
him to the bill S. 910, to ensure the
continuation of non-homeland security
functions of Federal agencies trans-
ferred to the Department of Homeland
Security; which was ordered to lie on
the table; as follows:

On page 3, line 1, beginning with the
comma strike all through page 4, line 19, and
insert a period.

On page 5, line 5, strike the comma and in-
sert ‘‘(except for the Coast Guard),”.

On page b, strike lines 16 through 21, and
insert the following:

(4) the Committee on the Judiciary of the
Senate;

(5) the Committee on Environment and
Public Works of the Senate;

(6) the Committee on Government Reform
of the House of Representatives;

(7) the Select Committee on Homeland Se-
curity of the House of Representatives;

(8) the Committee on Appropriations of the
House of Representatives;

(9) the Committee on the Judiciary of the
House of Representatives;

(10) the Committee on Transportation and
Infrastructure of the House of Representa-
tives; and

(11) any other relevant committee of the
Senate or House of Representatives that re-
quests a copy of the report.

On page 7, strike lines 16 through 18, and
insert the following:
to—

(A) the Committee on Governmental Af-
fairs of the Senate;

(B) the Committee on Appropriations of
the Senate;

(C) the Committee on the Judiciary of the
Senate;

(D) the Committee on Environment and
Public Works of the Senate;

(E) the Committee on Government Reform
of the House of Representatives;

(F) the Select Committee on Homeland Se-
curity of the House of Representatives;

(G) the Committee on Appropriations of
the House of Representatives;

(H) the Committee on the Judiciary of the
House of Representatives;

(I) the Committee on Transportation and
Infrastructure of the House of Representa-
tives; and

(J) any other relevant committee of the
Senate or House of Representatives that re-
quests a copy of the report.

(3) CONTENTS.—The report submitted under
paragraph (2) shall contain—
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On page 8, strike line 15 and all that fol-
lows through page 9, line 13, and insert the
following:

(f) APPLICATION OF REQUIREMENTS TO THE
SECRET SERVICE.—

(1) IN GENERAL.—The Director of the Secret
Service shall submit each report in accord-
ance with subsections (a), (b), and (c).

(2) ANNUAL EVALUATIONS AND PERFORMANCE
REPORTS.—Subsections (d) and (e) shall apply
with respect to that portion included in each
report under paragraph (1).

(g) COAST GUARD REPORTS.—Any report re-
quired to be submitted to Congress by the
Secretary of Homeland Security, the Com-
mandant of the Coast Guard, or the Inspec-
tor General of the Department of Homeland
Security under section 348 of the Maritime
Transportation Security Act of 2002 (116
Stat. 2111) shall also be submitted to the
Governmental Affairs Committee of the Sen-
ate and the Committee on Government Re-
form of the House of Representatives.

————

PRIVILEGE OF THE FLOOR

Mr. CORNYN. Madam President, I
ask unanimous consent that Candace
Shelton and Scott Koelker of my staff
be granted floor privileges for the dura-
tion of my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

————

APPOINTING THE DAY FOR THE
CONVENING OF THE SECOND
SESSION OF THE ONE HUNDRED
EIGHTH CONGRESS

Mr. McCONNELL. Mr. President, I
ask unanimous consent that the Sen-
ate proceed to the immediate consider-
ation of H.J. Res. 80, the convening
date of the 102nd Congress; further,
that the resolution be read three times
and passed and the motion to recon-
sider be laid upon the table.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The joint resolution (H.J. Res. 80)
was read the third time and passed, as
follows:

H. J. RES. 80

Resolved by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. DAY FOR CONVENING OF SECOND
REGULAR SESSION OF ONE HUN-
DRED EIGHTH CONGRESS.

The second regular session of the One Hun-
dred Eighth Congress shall begin at noon on
Tuesday, January 20, 2004.

SEC. 2. AUTHORITY FOR CALLING SPECIAL SES-
SION BEFORE CONVENING OF SEC-
OND REGULAR SESSION.

If the Speaker of the House of Representa-
tives (or the designee of the Speaker) and the
Majority Leader of the Senate (or the des-
ignee of the Majority Leader), acting jointly
after consultation with the Minority Leader
of the House of Representatives and the Mi-
nority Leader of the Senate, determine it is
in the public interest for Congress to assem-
ble during the period between the end of the
first regular session of the One Hundred
Eighth Congress at noon on January 3, 2004,
and the convening of the second regular ses-
sion of the One Hundred Eighth Congress as
provided in section 1—

(1) the Speaker and Majority Leader, or
their respective designees, shall notify the
Members of the House and Senate, respec-
tively, of such determination and of the
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place and time for Congress to so assemble;
and

(2) Congress shall assemble in accordance
with that notification.

———

CONDEMNING THE TERRORIST
ATTACKS IN ISTANBUL, TURKEY

Mr. McCONNELL. Mr. President, I
ask unanimous consent that the For-
eign Relations Committee be dis-
charged from further consideration of
S. Res. 273 and the Senate proceed to
its immediate consideration.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will report the resolution by title.

The assistant legislative clerk read
as follows:

A resolution (S. Res. 273) condemning the
terrorist attacks in Istanbul, Turkey, on No-
vember 15 and 20, 2003, expressing condo-
lences to the families of the individuals mur-
dered in the attacks, expressing sympathies
to the individuals injured in the attacks, and
expressing solidarity with the Republic of
Turkey and the United Kingdom in the fight
against terrorism.

There being no objection, the Senate
proceeded to consider the resolution.

Mr. LAUTENBERG. Mr. President,
last week’s double set of suicide at-
tacks in Istanbul are acts of cowardice
targeting both the structures and sym-
bols of Turkish coexistence. I grieve
for the families of the 58 victims and
wish the 750 injured individuals a
speedy recovery.

The terrorists who have attacked
Turkey in the name of Islam and its
heritage do not know their history.
Throughout the Ottoman Empire,
Jews, Christians and other minorities
were treated with respect and allowed
to practice their religion freely. Since
Mustafa Kemal Ataturk founded mod-
ern Turkey in 1923, Turkey has been
admired by western and non-western
countries alike as an apotheosis of pro-
gressive Muslim democracy.

In Turkey, pride in a rich heritage
and faith coexist with a desire to
globalize and enhance representative
democracy and the freedom it brings.

During World War II, as Hitler’s
troops were marching from the Bal-
kans and emptying Greek cities of
their Jewish populations, Turkey’s
president, Ismet Inonu, closed its bor-
der. The Jews of Turkey were spared by
the principled leadership of their gov-
ernment, who refused to be complicit
in murder. In my own travels through
Turkey—from Istanbul to Idirdne—I
have seen the rich fusion of ancient
and modern and of religious and sec-
ular. I have enjoyed the renowned hos-
pitality offered to all visitors.

The terrorists who attacked the syn-
agogues, consulate, and bank in
Istanbul last week seek to undermine
the pluralism, diversity, and openness
that have long characterized Turkish
culture and society. Together, we will
prevent the terrorists from achieving
this aim. Americans, and particularly
New Jerseyans, are intimately familiar
with the pain wreaked by a terrorist
attack on our homeland.
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We in Washington are prepared to
offer assistance and support to Prime
Minister Recep Tayyip Erdogan and his
government in the days ahead as Tur-
key shores up security and begins heal-
ing from these traumatic incidents.
The U.S.-Turkish friendship continues
to be strong and will stand united in
the face of the global threat of ter-
rorism.

Mr. McCONNELL. I ask unanimous
consent that the resolution be agreed
to, the preamble be agreed to, and any
statements relating to the resolution
be printed in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The resolution (S. Res.
agreed to.

The preamble was agreed to.

The resolution, with its preamble,
reads as follows:

S. RES. 273

Whereas, in Istanbul, Turkey, on Novem-
ber 15, 2003, two explosions set off minutes
apart during Sabbath morning services dev-
astated Neve Shalom, the largest synagogue
in the city, and the Beth Israel synagogue,
about 3 miles away from Neve Shalom;

Whereas the casualties of more than 20
people Kkilled and more than 300 people
wounded in the bombing attacks on the syn-
agogues included both Muslims and Jews;

Whereas, on November 20, 2003, two bombs
exploded in Istanbul at the Consulate of the
United Kingdom and the HSBC Bank;

Whereas the casualties of more than 25
people killed and 450 people wounded in the
November 20, 2003, bombing attacks included
Muslims and Christians, and Turks, British
diplomats, and visitors to the Republic of
Turkey;

Whereas troops of the United Kingdom are
part of the United States-led coalition that
liberated Iraq from the regime of Saddam
Hussein and are now present in Iraq under
the auspices of the United Nations Security
Council;

Whereas the acts of murder committed on
November 15 and 20, 2003, in Istanbul, Tur-
key, were cowardly and brutal manifesta-
tions of international terrorism;

Whereas the Government of Turkey imme-
diately condemned the terrorist attacks in
the strongest possible terms and has vowed
to bring the perpetrators to justice at all
costs;

Whereas the United States, the United
Kingdom, and Turkey equally abhor and de-
nounce these hateful, repugnant, and loath-
some acts of terrorism;

Whereas, in light of the escalation of anti-
Semitic activities, the safety and security of
Jewish people throughout the world is a
matter of serious concern;

Whereas, since Turkey cherishes its tradi-
tions of hospitality and religious tolerance,
and in particular its history of more than 500
years of good relations between Jews and
Muslims, the attacks on synagogues, con-
sular premises, and commercial buildings
came as a special shock to the people of Tur-
key and to their friends throughout the
world;

Whereas the United States and Turkey are
allied by shared values and a common inter-
est in building a stable, peaceful, and pros-
perous world;

Whereas Turkey, a predominantly Muslim
nation with a secular government, has close
relations with Israel and is also the only pre-
dominantly Muslim member of the North At-
lantic Treaty Organization; and

Whereas the acts of murder committed on
November 15 and 20, 2003, demonstrate again

273) was
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